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In the Year 1754, the Juſtices re, of the 
County of Kincardine, reſolved to begin the Repairs of the 
Poſt-road, at the North Water, and carry it Northward thro' 
their Bounds. For that Purpoſe, 'they ordered the People of 
the Shire to come in, and perform at that Place, the Statute— 
work, or otherways to pay the legal Compoſition : Neither 
of rheſe Alternatives were obeyed by Alexander IWalker in 


Acquhirric, one of the preſent Purſuers, who formed and head- 


ed a Seceſſion among the Country People, and brought a Suſ- 
penſion of the Order into this Court. He inſiſted, that it 
was a great Hardſhip to force the People to come from one 
Corner of the County „ or elſe pay the legal Penalty, 
when the Commiſſioners had the Power of diſpenſing with 
their Labour, for much leſs than that Penalty. Your Lord- 
ſhips, however, moſt judiciouſly put a Stop to the Oppoſi- 
tion for that Year, by repelling the Reaſons of Suſpenſion. 
Ihe following Year, 1755, the Juſtices and Commiſſioners 
reſolved to try another Method, for accommodating the Coun- 
try People, by dividing the County into Diſtricts, and allot- 
ting the Work for the Ichabitants of each Diſtrict, to the 
Roads within it, and none elſe; ſo that they ſhould have but 
a few Miles to travel from their own Houſes, to the moſt 


diſtant Parts of thoſe Roads. In this Scheme, one Diſtrict, 


conſiſting of the Pariſhes of Dunnotter, Fettereſſo, Maryculter, 
| Nether Bauchory, and Nig, were appointed to repair the Poſt- 
road from Sronehaven to the Bridge of Dee, the preſent De- 
fenders, and ſeveral other Gentlemen, were appointed a Com- 
mittee, for the Management of this Road, With Power 
* to requme the Statute-work of their Bounds, or if they 


„ ſhould think proper to accept of a Compoſition, of 6. 
« Fg; for each Man, and 125. Scots for each Horſe, agree- 


« able to the th Act of the Parliament.1670, and to apply 
« the ſamc for Repair of the Roads under their Direction.“ 

In the Ycar following, being 1756, the Proſecution of the 
above Scheme was conti 
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compoſition was reduced from a Sixpence, to a Groat a-Day, 
ſor each Man, for the whole fix Days he was liable in the Sta- 
tute-work, the Compoſition for Horſes continuing as formerly. 
The Committee of the Sronehaven Diſtrict, by publick Adver- 
:iſements, intimated to the People in general, that they ſhould 
ay their Compoſition, and thereupon have their Labour diſ- 
penſed with. Mr. Waller, however, and others influenced by 
him, would not comply, which obliged the Committee to 
publiſh other Advertiſements, calling out the Deficients to 
work, and {till offering to diſpenſe with them, on Payment of 
their Compoſition- money. Mr. Waller ſtill ſcorned the tak- 
ing the Benefit of this Conceſſion, put to ſhun legal Diſtreſs, 
{ent three of his Servants, with Horſes and Carts, to the Place 


where they made a Shew of working for the appointed Time, 
but in ſuch a ſuperficial Way, that it is informed, their whole 
three Days Labour was not worth three Shillings. And, as if 
Mr. Waller had repented of complying ſo far, he, and a Num- 


the Compoſition for the three Days, after Harveſt 1756. 

It is here proper to inform your Lordſhips, that the Starute- 
work of the Tenants, and their Servants, in this County, had 
never turned to any good Account, as they were neither fur- 
niſhed with proper Tools, nor ſkilled in the Method of cxe- 
cuting the Repairs. The Road, in particular, from Stonchaver 
to Aberdeen, was ſo rocky and hard, that they could make 
zothing of it. It was therefore thought more expedient and 
advantageous, both to the People themſelves, and the publick 
Work, that a ſmall Compoſition ſhould be levicd, and applied 
to the Purchaſe of Tools, and the Hire of a Party of Soldiers, 
and other proper Workmen, {kilful in the Methods of mak- 
ing and repairing Roads. The Deſign was thought fo deſerv— 
ing of publick Encouragement, that his Excellency Lord 
George Beauclerk, gave Orders for the furniſhing of Powder 
from the King's Magazines, for blowing the Rocks. The 
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whole 


appointed, which was not above three Miles from his Houſe, 


ber of his Followers, neither performed the Work, nor paid 


l 
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whole was performed under the Eye of the Defenders in thi 
Proceſs, who took the Trouble of coming out from Aberdeen... 
on their own Charges, at leaſt once a Week, to inſpect the 


Work, and encourage the Workmen, by giving them Drink. 


money. Thus a Road, which was formerly extremely bad, 
has been made as good as any Turnpike Road in the King.. 
dom, as ſeveral of your Lordthips muſt have had an Oppor- 
tunity to obſerve, and that without the Impoſition of any Toll 
or Tax whatſoever. | 

On theſe Conſiderations, the General Meeting, held on the 
17th May 1757, continued the ſame Diviſion of the County 
into Diſtricts, but made a farther Reduction of the Com poſi- 


tion Money, from a Groat a-Day, to one Shilling Sterling for 


the annual Labour of a Man, providing the ſame was paid a- 
gainſt the 15th of June, otherways the whole ſix Days La- 
bour was appointed to be exacted. In reſpect of the Number 
of the Deſicients, for the Year preceeding, in the Pariſhes of 
Fettereſſo and Dunnotter, it was alſo agreed, that Sixpence 
thould be levied from theſe Deficients, beſides the Shilling a- 
bove mentioned, for the Year 1757, and that their Horſes 
and Carts ſhould be liable for the Half of the legal Compoſition, 
over and above that for the current Year. 

Agreeable to this laſt mentioned Reſolution of the General 
Meeting, the Committee on this Road, from Stonehaven to 
the Bridge of Dee, cauſed Notice be given in the Church of 


Dunnotter, on the 29th of May 1757, that thoſe liable in 
Statute-work, ſhould pay in to Robert, Burns, their Clerk, be- 


fore the 15th of June, the Compoſition of one Shilling Ster- 
ling, for each Man's Labour that Year, and Sixpence more for 
ſuch as had been deficieat the Year preceeding, With Cer- 
« rification, that if they failed, their Statute-ſervice for fix 
% Days that Year, would be exacted to the utmoſt, and the 
© Deficients in the Harveſt preceeding poinded.” The Cer- 


tiſicate of this Intimation is produced, with an Atteſtation by 
Mr. Burns, „That Alexander Walker, the Purſuer, neither 
j : a 66 nad 
od paid N 


noi 
cle 
the 
Th 
ing 
$64 
40 6 


6 


1 


| & paid, for himſelf nor his Servants, the Road-compoſition as 
required by that Advertiſement.” | 


le A wilful Refuſal, to pay ſo eaſy a Compoſition, it is appre- 
G kended, might have been juſt Ground of a Warrant for poind- 
d, ing to che Extent of the legal Penalty, without any new Inti- 
* mation. However, Mr. Burns, the Collector, of- new cauſed 
[= make Notification in the Church of Dunnotter, on Sunday the 


Jt 14th of Auguſt 1757, that the Deficients ſhould come out and 
work on the High-way, between Sronehaven and Hildontree, 


e upon the I5th, 1th, and 17th Days of that Month, as their 

+4 three Days work before Harveſt, or elſe to pay in to him their 

by reſpective Compoſitions. | | 

r Upon theſe. repeated Notifications, Numbers of People in 

- W the Diſtrict paid the ſmall Compoſition required, as much 

1 eaſier than the Performance of the Work; but ſtill a good | 
1 many, and particularly the preſent Purſuers, neither wrought 
f nor paid. Mr. Burns therefore, drew up a Liſt of the Defi- 

bn cients, and ſubjoined thereto a Certificate, and Application to 


7 the Juſtices and Commiſſioners, for a Warrant to poind them. 
1 This Liſt and Application he laid before the Defenders, as be- 


„ ing three of the Juſtices and Commiſſioners, who thereupon 
5 « Granted Warrant for poinding the Deficients in the Pariſh 
1 « of Dunnotter, as particularly named and deſigned on the two 
0 « preceeding Pages, to the Extent of Eighteen Pence Sterling, 
f « for each of the three Days Abſence from the Statute-work, 
i « preceeding Harveſt 1757.” At the ſame time, the Defen- 


ders gave Orders, that on Payment of the above mentioned 
Compoſition of one Shilling for the whole Year's Statute-work, 
the Poinding ſhould be ſtopt, and accordingly the Execution 
| againſt the Purſuer, Peter Herd, bears, That after requiring 
* him to pay one Shilling Sterling of Compoſition- money, the 


4 Conſtable proceeded to poind.” 

7 The Warrant for poinding, was granted on the 13th S 
lenber, and Notice of it was given to all the Deficients, be- 

fore any Execution was ordered. The Effect of this er 
Wee.) B that 
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that all who were able, paid the Compoſition, except the 


two preſent Purſuers, Mr. Walter, and his old Servant Herd. 
Mr. Walker, inſtead of complying, wrote threatening Letters 


to two of the Defenders, and likewiſe to ſundry other Gentle. 
men, alledging falſely, that he had never been called out to 


work upon the High-roads, for a Twelvemonth preceeding, | 
but in Seed-time and Harveſt, when he was not obliged 10 


work, and further, that the Place appointed for working, be- 
ing the Burn of Feppie, was no leſs than ſeven computed Miles 
from his Houle, and therefore the Law could not oblige him 


at any time to go ſo far to work upon the Roads, adding, what | 


is a ſufficient Proof of his Intention to haraſs the CommilL. 


ſioners with a Law-ſuir, ©* Thar, in my humble Opinion, if | 


any Warrant of Poinding is execute againſt me at this time, 


I will have very juſt Ground to complain of it.” A Copy 


of theſe circular Letters, Mr. Faiker took Care to keep, and 
has produced in Proceſs. | 


It thus appearing, that Mr. Waller was reſolved to contemn | 
and diſobey all Orders relative to the Roads, in whatever | 


Shape they were given. Mr. Burns therefore, after waiting 
till the 14th of November, cauſed a Conſtable put the Warrant 
in Execution, by poinding from Mr. Walter, for the Penalty, 
a Copper Kettle, with two Lugs, an old Pewter Plate, and a 
old Peꝛuter Trencher, in reſpect of the Deficiency, of himſelf 


and his three Servants. This Poinding, Mr. Waller, with | 


his uſual Spirit, ſuffered to proceed, rather than pay the trif- 
ling Compoſition required, and at the ſame time took a Sort of 
Proteſt, which he entered on the Back of the Copy of his 
aforeſaid Letter produced; and through his Influence, the o- 
ther Purſuer, Peter Herd, alſo ſtood out, and on the 17th of 
December following, the Conſtable, on his refuſing to pay the 


Compoſition, poinded from him a /izzle Kerile-por, valued at 


fourteen Shilling Scots. 


Mr. Walter ſoon after, began to proſecute his original In- 
tention, of going to Law with the Juſtices and Commiſſioners. 


Accordingly, 
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Accordingly, he raiſed this Proceſs of Spulzie, Oppreſſion, 
and Damages, not againſt the Overſeer, Mr. Burns, who ap- 
ied for, and cauſed execute the Warrant, but againſt the 
three Gentlemen, who ſigned the fame, and the Conſtable 
who executed it. _ : 
This Proceſs came in Courſe, before the Lord Colſton Ordi- 
nary, on the 14th of July laſt, when his Lordſhip was pleaſed 
to pronounce the following Interlocutor : © Having conſider- 
« ed the above Debate, finds, that the Act of Parliament 
« 519, Geo. I. does ſo far repeal the foriner Acts, as to li- 
mit the Time for calling out People, liable to work, before 
« Harveſt, that it ſhould be before the End of June, and as 
« the Purſuers, in this Caſe, were warned to work ar the 
« High-ways in Auguſt, finds the Warrant granted for poind- 
« jng their Effects, for not Compliance, and the Poinding 
« thereupon, was irregular, and therefore, finds the Defen- 
« ders liable to the Purſuers, in Reſtitution of the Goods 
« libelled, but not in any penal Conſequences, Damages, or 
« Expences, as to which laſt, aſſoilzies them and decerns.” 
Againſt this Interlocutor, mutual Repreſentations and An- 
ſwers were preſented, upon adviſing which, the Lord Ordi- 
nary, on the roth of December laſt, took the whole Cauſe to 
report, and appointed Parties to give in Informations. 
In this Information, upon the Part of the Defenders, they 
ſhall endeavour to ſhew, 110. That the Pomding complained 
of, was occaſioned by the inexcuſcable Obſtinacy of the Pur- 
fuer, Mr. Walker, and became neceſſary for enabling the Ju{- 
tices and Commiſſioners, to carry on with Succeſs, the Re- 


pairs of the publick Roads. 2d. That the Poinding was le- 


ral and regular. And, Jai, That ſuppoſing it had not been 
ſo, yet the Defenders, who granted the Warrant, cannot be 


liable in Damages to the Purſuers. 

And with reſpect to the firſt Point, the Defenders humbly 
apprehend, they need ſay very little, after giving the preceed- 
ing Detail of the Caſe, Every Step of Mr. Waller's Conduck, 
2 has 


2 


has manifeſted the moſt unjuſtifable Intention of oppoſing p 
every Scheme that could be ſuggeſted by the Juſtices or Com- b 
mifſſioners, for repairing the High-ways of the County. In tl 
Proſecution of this Intention, he has exerted himſelf on every f. 
Occaſion, with unwearied Diligence. He is reputed the moſt A 
ſubſtantial Farmer in the Country, and as ſuch, is a leadin l 
Man among the Commons. Senſible of his Influence, he has D 


not only ſet the People an Example of wilful Diſobedience in 
himſelf, but has for ſeveral Years paſt, uſed all the Force of | h 
perſonal Solicitation, to prevail on his Neighbours to join jn 
the Oppoſition. Your Lordſhips have been put in Remen- 
brance of the Suſpenſion which he brought in this Court, © 
when the Plan of the Commiſſioners was to exact the Statute- 


work ſpecifically, from all thoſe liable in it. Since that Plan MW t 
was changed, and a Compoſition, far below that authorized by 0 
Law, required from the People, he has changed his Ground, 
and as keenly oppoſed the levying that Compoſition, as he s 
did formerly the Exaction of the Statute-work. In fine, he 
has acted the Part of a ſeditious Tribune, and however much i 
that Character may be extolled in ancient Story, it is believed 
your Lordſhips will not think it for the Advantage of a well- 4 
ordered Government, ſuch as this is, that Matters of the great- = 
eſt publick Utility ſhould be confounded, and Schemes to pro- 0 
mote that Utility, rendered abortive, by a turbulent Spirit of ; 
groundleſs Oppoſition. | | "oY 11 
And whatever Check Mr. Walker's Conduct might have i 
merited, your Lordſhips ſee, that no rigorous Meaſures were 1 
purſued againſt him, till it appeared that the mildeſt Methods N 


were ineffectual to reclaim him. Not to go farther back than 
the 1756, his total Deficiency after Harveſt that Year, both 1 
as to the performing the Work, and the paying the Compoti- 1 


tion required, expoſed him to the fame Execution which he 1 
now complains of; no ſuch Step, however, was then taken = 
againſt him, and all that was aſked on that Account, was a a 


"Trifle of a Sixpence for himſelf and his Servants, The fe- 
1 peated 


c 
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eated Notifications made to him, either to pay, or to work 
between the 29th of May and the 13th of September, when 
the Warrant was iſſued, have been already mentioned, and 
ſufficiently thew, that he and the other Deficients were treat- 
ed with remarkable Indulgence. His own Letter proves, that 
the Warrant was intimared to him in a few Days after its 
Date, but notwithſtanding his thereby poſitively declaring his 
Reſolution not to pay the Compolition, which the Defenders 
had {till ordered their Collector to accept of, the Warrant was 
not put in Execution till the 14th of November, and even then, 
the Poinding would have been ſtopr, had he thought fir to 


pay the Trifle required of him. Theſe Facts ſhew, that no 


violent Meaſures were purſued againſt this Gentleman, but 
that, on the contrary, he was treated with a Lenity and Ten- 
derneſs, which his Conduct did by no Means entitle him to. 

Nor was the Poinding at leugth executed, without the moſt 
urgent Neceſſity. It was not the Extent of the Penalty, or 
Value of the Poind, that could be of any Conſideration, but 
the Conſequences of Mr. Walfer's trampling en the Authority 
of the Juſtices aud Commiſſioners,  at-pleaſure. His Oppoſi- 
tion became a Matter of general Concern to all the Commons 
in the County, who openly declared, that if he got free, not 
one of them would ſubmit to any Orders that might be iſſued 
by the Commillioners. 3 

And to thew, that it was not on the Footins,of Informa- 
lities in Procedure, that he reſolved to ſtand out, it is material 
to obſerve, that although called out to work in June laſt, 1758, 
in the moſt regular Manner, yet he would neither come out 


upon the Road, nor ſend his Servants, nor pay the Com poſi- 


tion, until a Warrant of Poinding was iſſued againſt him, and 
then he thought proper to pay, but under Proteſt, that his ſo 
doing ſhould not hurt his Plea before this Court. This abun- 
dantly teſtifies the Spirit of this Gentleman, and his determin- 
ed Reſolution: to contemn and oppole all the Regulations af 
the County Mectings, No ſooner too, was the Lord Ordi- 

= OE. nary's 


( FO 
nary's firſt Interlocutor pronounced in this Cauſe, than the 
News of ir was ſpread through the County, as of a great 
Victory obtained by Mr. Walker, over the Juſtices and Com- 
miſſioners. Theſe Circumſtances, it is hoped, will fatisfy your 
Lordſhips, that the Execution complained of, was expedient 
and neceſſary, and at the ſame time conducted with all poſſible 
Tenderneſs and Indulgence to the Purſuer. 

And, with reſpect to the 24 Point, namely, how far the 
Poinding was legal or regular. The Objection urged by the 
Purſuer, is founded on the Act of the Sth of the late King, 
which, he contends, repealed the former Scorzs Acts, relative to 
the calling out thoſe liable in Statute-work, and limited the 
Time for ſo doing, to be before the End of June. From 
thence he concludes, that he could not be regularly called out 
in the Middle of Auguſt, and conſequently, that the Poind- 
ing for his not complying, was illegal. | ” 5 

Here your Lordſhips need not be informed, that by the 
Laws of Scotland, relative to the Repairs of High-ways before 
the 1670, the Juſtices of the Peace were authorized to call 
out the People to work on the Roads at certain ſtated Times, 
This Limitation, in Point of Time, was ſoon found inconve— 
nient, on account of the accidental Variation of Seaſons; and 
therefore, by the Act 1670, proceeding on a Recital of that 
Inconveniency, The Juſtices were empowered to call out 
the People upon the Roads, any Time or Seaſon that ſhould 
ebe judged moſt convenient, Sced-time and Harveſt being ex- 
e cepred.” This Act, the Defenders apprehend, docs not 
ſtand repealed by the Clauſe of the Statute 57. Geo. I. enact- 
ing, „ That the Juſtices, Oc. ſhall conveen the Tenants, 
„ Cottars, and other labouring Men, within their reſpective 
* Bounds, as aforefaid, to work three Days before the laſt 


Day of June, in the Year of our Lord 1719, not being in 


&« Seed-time; and likewiſe, to work three Days after Harveſt, 
* and ſo yearly, and every Year, until the ſaid High-ways, 
* . are ſufficiently repaired.” OR ht 


This 4 


1 . 

This Clauſe of the Briz7h Statute, it is apprehended, falls 
to be conſtrued in Conſiſtency with rhe preceeding Part of 
the ame Starute, which expreſsly provides, That all the Laws 
« then in Force in Scotland, concerning the repairing High- 
« ways, Bridges, or Ferries, not thereby altered or repealed, 
« ſhould be duly put in Execution.” The Legiſlature cer- 
tainly did not intend, that any Part of the 'Scors Acts ſhould 
ſuffer a Repeal by Implication, or too nice Interpretation of 
that Statute. The Direction of the Brizi/h Statute therefore, 
relative to the calling out the People to work, ought to be 
underſtood as ſpecially applicable to the Year 1719, as it does 
not in expreſs Words direct, that in all ſucceeding Years th 

ſhould only be called out before the End of June, or diſcharge 
the calling them our after the Cloſe of that Month. It is 
certain, that in many Places of this very County, eſpecially 
ſince the Change of the Stile, the Bear Seed is ſcarce over 
before the End of June; and the fame is the Caſe in many 
other Counties in Scotland. Beſides, as ſoon as the Bear 
Seed is over, the People fall to the caſting their Peats, and 
then to the cutting their Hay, which commonly employ 
them to the End of Jul), ſo that the Beginning of Auguſt, 
before the Harveſt comes on, is as convenient a Time for call- 
ing out the Country People, as any in the Year. As there- 


fore, in explaining this Statute, Regard muſt be had to the 


Ends and Purpoſes of it, it is evident, that, conſiſtent with 
theſe, this Clauſe cannot be made to operate a Repeal of the 
Regulation 1670. | 5 

But farther, as it will be allowed, that long and univerſal 
Cuſtom, in Oppoſition to a Statute, will annul it, a forriors 
muſt it ſerve to explain the Meaning of a doubtful Law. It 
is notorious, that through moſt, if not all Parts of Scotland, 
the Juſtices and Commiſſioners have conſidered the Act 
1670, as in full Force, notwithſtanding the Statute of the 
ate King, and have accordingly adhered thereto, by calling 
our the People at ſuch Times as were found moſt mung 


12 | 
for them, either before or after the End of June, Seed. tine 
and Harveſt only excepted - Nor is it any Bar to the Defen- 
ders Argument, that the Britiſh Statute is confeſſedly in full 
Force in ether Reſpects. The Defenders do not maintain, 


; 
that any contrary Cuſtom, that could have prevailed fince WM 
that Statute was made, would have been ſufficient to abrogate 
it by Deſuerude, or that your Lordfhips can, from Motives . 
of Expediency, by Judgment, repeal an Act of Parliament. l 
They only contend, that the Words of the Statute do not i 
clearly fix the Point, and therefore, that the Senſe of the | 
Country, and your Lordſhips Deciſions, may give it that tl 
Explanation, which is moſt conducive to publick Utility. U 
Certain it is, that if the Time of calling out the People to ?! 
the Roads, for the Spring Seaſon, is found limited to the 0 
End of June, the good Purpoſes of the Law will be in a great fü 
Meaſure defeated, as the Summer's Work is that upon which 
the chief Dependence can be had. | cl; 
Again, even ſuppoſing the Regulation of the Act 1670, as | of 
to the Time of calling out the People to work, to berepealed jul 
by the Britiſh Statute, yet the Defenders apprehend, the Ol 
—— Poinding complained of, was regular, on a ſeparate Footing, of 
It is agreed, that another Branch of the Act 1670, empower- nel 
ing the Juſtices to diſpenſe with the Attendance and Work wh 
of Perſons living at a Diſtance, and to levy a certain Compo- Th 
firion from them, ſtands unrepealed. This Power is under— ſue! 
ſtood to have been granted, not only in. favour of the Perſons WI dal 
liable in Statute-work, but alſo for the Advancement of the tle! 
intended Purpoſes of the Law. The Option, therefore, is e 
in the Juſtices and Commiſſioners, who may either oblige th? mac 
People to perform the Work, or to pay the Compoſition, as | and 
they may find it moſt conducive for the Advancement of the wor! 
Branch of Police committed to. their Care. | Wi 
In this County, it was found impoſſible for the poor Peo- Bi *"t: 
ple, unprovided with Tools, and unſkilful in performing the {W's 
Work, to execute the neceſſary Repairs. On the other hand, pp 


the 
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the great Scarcity that prevailed in the Years 1756 and 1757, 

made the Compoſition of one Shilling per Man, for the whole 

{x Days, highly advantageous to the People, as every Man's 
Labour muſt have yielded him more than Two-pence per 
Day. Accordingly, the Certification of Non-payment of the 
| Compoſition, was the Exaction of the Statute-work, and that 
; the People thought it a great Eaſe to pay that Compoſition, 
is. proved by this Circumſtance, that after all Mr. IJ alker”s 
Induſtry to raiſe an Oppoſition, he and his own Servant were 
the only two able Perſons in the Diſtrict who refuſed to pay. 
Indeed, that he, of all Men, had the leaſt Reaſon to com- 
plain of exacting the Compoſition, appears from his having 
formerly brought a Suſpenſion, on account of his being re- 
fuſed the Benefit of a larger Compoſition. 

Holding it then to have been a legal, as well as a benefi- 
cial Act of the Juſtices, to levy a ſmall Compoſition, in place 
of the Statute-work, it follows, that the Poinding was moſt 
juſt, Your Lordſhips have heard, that Intimation was made 
on the 29th of May, for the People to pay before the 15th 
of Func, It was certified, and is admitted, that the Purſuers 
neither paid nor offered to work within the Time limited, 
when ſuch Work unqueſtionably might have been exacted. 
The Defenders do therefore humbly apprehend, that the Pur- 
ſuers did thereby ſubject themſelves to Execution, for the Pe- 
nalty impoſed by Law on Deficients. The ſubſequent Adver- 
tiſement iſſued by Mr. Burns, calling out the Deficients to 
work upon the 15th, r6th, and 17th Days of Auguſt, was 
made ex fiber abundanti. But when both are taken together, 
and it is conſidered, that the Purſuers would neither pay nor 
work, and that Mr. Walker's Deticiency the preceeding Year, 
Wl confelledly expoſed him to be poinded to the very ſame Ex- 
peo- ent, it is hoped your Lordſhips will be of Opinion, the De- 
the Wiwders acted agreeable ro Law, in granting the Warrant, on 
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and, bpplication of the proper Officer. 
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It ſhall only be farther obſerved, that the Juſtices and Com- 
miſſioners had, in the Beginning of the Seaſon, engaged the 
Soldiers, and other Labourers, to repair the Road, and hag 
actually advanced Part of their Pay, and become bound for the 
Reſidue, long before the End of June. It was incumbent, 


therefore, on thoſe who did not incline to pay, but to work, 


to have ſignified their Reſolution to the Overſeer in due 
Time; and as the Purſuers did not think fit to do ſo, it was 
highly juſt that they fhould be afterwards obliged to Pay their 
Proportion, for Diſcharge of the Expences incurred : Nor was 
there any particular Deſign to diſtreſs Mr. Waller. The 
Warrant was directed in general, againſt him and about 100 


more, although he and Herd only were poinded, as all the 


others, who were able, prevented Execution by Payment. 
So much being humbly ſubmitted, in Defence of the Poind- 
ing, the Defenders muſt notice fome Averments in Fact, made 
by the Purſuer. 
It has been faid for Mr. Walter, that he was actually em- 


ployed in his Harveſt, on the Days when he was called out to 


work; but according to the Defenders Information, he only 


cauſed his Servants cut down ſome unripe Barley, to afford 


him a Pretext for this Plea. There was then no Harveſt in 
the Country, and upon the Footing of the above Argument, 


the Poinding was legal, without reſpect to the Time of his 
being ſo called out. = 


Mr. Walter alſo claims a perſonal Exemption from the Sta- 
tute-work, on account of his being an Overſeer of Part of the 
Road from the Bridge of Urie to Stonchaven ; but although it 


js true he was named an Overſeer on that Road in May 1755, | 
yet ſince that Time he has never acted in that Capacity, nor | 
till now ever claimed ſuch an Exemption. It is not the Prac- 
tice to give that Privilege to Overſeers, for, on the contrary, } 
Alexander Copland, William Wiſe, James Leith, William. Leſlic,| 


and others in the ſame Diſtrict, who have given great Atten- 
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dance as Overſeers, never pretended to, nor were permitted 
ſich an Exemption. 

Another Circumſtance, on which Mr. Valter has aſſumed 
great Merit, is as eaſily obviated. He ſays, that he has made 
700 Yards of a high Road at his own Expence; but the Fact 
js, that there is a Foot- path that ſtrikes out of the Poſt- road, 
little to the South of the Cairn of Muchles, and paſſes by 
Ury and Acquhirrie, towards Drumlithie. This Foot-path is 
not above a Mile ſhorter than that by Stonehaven, and is in 
many Places void of any Track or Veſtige of a Road. It is in 
the Winter Seaſon altogether obſtructed by the Water of Cowie, 
the Bridge being on the Stonehaven Road, and it is never uſed 
but by Drivers of Cattle and Carriers, when they have the. 
Charge of ſmuggled Goods. On this notable Road, Mr. 
aller has indeed made fome Repair, within his own Poſſeſ- 
fon, for his private Conveniensgy, and to prevent his Grounds 
being potched by a Variety of different Roads. But this Re- 
pair can never have any Impreſſion on the preſent Queſtion. 

And in Behalf of the other Purfuer, Peter Herd, it is al- 
edged, that he came to reſide in the Pariſh of Dunnorrer, 
only at Whitſunday 1757, and had performed the Statute- - - 
work for the Spring half Year, in the Pariſh of Gleabervie. - 
Of this Allegation, the Purfuers have declined to bring any 
Evidence, and the Defenders deny the Truth of it. Had it 
been true, Mr. Herd ought to have applied, and would have 
obtained his Exemption ; and as he did not, the Preſumption 
s againſt him, and is fortified by this Circumſtance, that the 
oh i; MW Orders for the Spring Work, are never given earlier than the 

General Meeting in May. „ 
nor . And now, in the zhird and laſt Place, ſuppoſing the Poind- 
prac- ing had been irregular, the Defenders humbly apprehend, 
ey nevertheleſs cannot be ſubjected in Damages. They will 
lie not repeat Circumſtances already ſtated, which muſt have 
ten- gear Weight on this Point. There is a wide. Difference be- 


Hue | | Ween. : 


— . —— CE EEE _ 


— 


* jt could not juſtly operate retro, ſo as to puniſh them, as if 


the Warrant, is accountable for it. The Defenders ſigned the 


Statute, and not as Parties, and therefore, the Officer who 


ligen 
it. 


lick Police, other than what every good Citizen owes to the 
Community. They hope, therefore, on the whole, that your 


Purſuers. 


1 
tween ſuch Actings as void a Poinding, ſo. as to entitle the 
Party to Reſtitution of the Goods, and thoſe, that beſides 
Reſtitution, ſubject the Poinders to Damages and Expences, | 
The leaſt Inaccuracy in Form, may produce. the firſt Effect, 
but there muſt be a mala fides to occaſion the latter. The 
Defenders acted optima fide, for the publick Good, and with 
an Apprehenſion of Law, founded on the univerſal Practice of 
the Country. Should that Apprehenſion be now found wrong, 


they had acted contrary to known and certain Law, - 
If any Wrong was done, the Officer only who applied for 


Order, in the Capacity of Judges, ſpecially empowered by 


obtained the Warrant, like a Creditor who obtains undue Di- 
CE from your Lordſhips, ought only to be anſwerable for 
55 the Character of juſtices and Commiſſioners, the De- 
fenders have acted without Fee or Reward, and are under no 


Obligation to take extraordinary Trouble in a Matter of pub- 


Lordſhips will find the Poinding was legal and regular, and 
at any rate, that they cannot be liable in Damages to the 


In reſpect whereof, &c. 
| DAV. RAE. 


